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the following 


REPORT 


{To accompany 8S. Res. 34] 

The Committee on the Judiciary, to which was referred the resolu- 
tion (S. Res. 34) to refer the bill S. 334, for the relief of the owners of 
certain Finnish sailing vessels, to the Court of Claims, having con 
sidered the same, reports favorably thereon, without amendment 
and recommends that the resolution do pass 


PURPOSE 


The purpose of this resolution is to refer the bill, S. 334, for thi 
relief of the owners of certain Finnish vessels, to the Court of Claims 
for a report thereon to the Senate in accordance with the provisions 
of sections 1492 and 2509 of title 28 of the United States Code, giving 
such findings of fact and conclusions as shall be sufficient to inform the 
Congress of the nature and character of the demand as claims, legal 
or equitable, against the United States and the amounts, if any 
legally or equitably due from the United States to the claimants 


STATEMENT 


The 13 ships which are the subject of Senate Resolution 34 and 
S. 334 were detained for various periods between March 18, and 
November 26, 1918. Each of these ships had delivered in-bound 
cargoes to the United States, and through J. F. Whitney & Co., New 
York ship brokers and agents, these ships were offered for charter for 
out-bound cargoes. These ships were chartered for cargoes from 
New York to various ports in South Africa and Australia. The 
charters, pursuant to wartime legislation, were submitted to the 
United States Shipping Board for approval, and they were approved 
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by that Board. The charters were submitted f 
Inter-Allied Chartering Committee of London, 
Allies for the purpose of coor 


or approval to the 
nN organization of the 


linating allied shipping throughout the 
world, and the charters were likewise approved by that committee. 


Under similar wartime legislation, the shippers were required to 
apply for, and obtain licenses to ship, the proposed out-bound cargoes, 
specifying the consignees, the destination, and the ship or ships to 
‘arry the same. The application was made for each of these ships, 
and licenses, known generally as “cargo licenses” or “export 
licenses” were granted. These licenses were used to 
supplies for domestic Purposes and a fair distribution of 
to the Allies or neutral countries. At no time while these ships were 
detained in ports of the United States was the approval of these charters 
or licenses revoked by the Shipping Board or the War Trade Board. 
As a further check on the departure of ships from the United States 
a license known as a “bunker license” was also required. Application 
for a bunker license was ordinarily made while the ship was loading 
for an outward vovage, and it was usually issued only a few days 
before the ship sailed. This bunker license had to be presented to 
the collector of customs on application for a clearance for the outward 
voyage. The refusal of the War Trade Board to grant a bunker 
license was the cause of the detention of these ships. 
Under the Espionage Act of June 15, 1917, and the proclamations 
and orders of the President, the War Trade Board was established with 
power and authority to issue licenses, or to withhold licenses, for the 
exportation of certain articles It was provided, by a notice published 
January 1, 1918, that no vessel would be allowed to clear from any 
port of the United States without a license from this Board covering 
all bunker fuel on board the ship. Stores and supplies were included 
with bunker fuel under the term “bunkers.” On April 20, 1918, the 
War Trade Board adopted a resolution to 
refuse licenses for bunkers 
reported to be suspected 











































cargo 
insure ample 
any surplus 


for vessels whereof the owners, 
of enemy affiliations, or bej 


Inquiries‘made of the War 
the office of the collector 
ance of bunker licenses was “just routine.” 
A representative of the Shipping Board called at the 
office in New York and advised J. F, Whitney «& Co. 
Vestigating these ships. The agent of the Shipping 
closed that the Shipping Board desired to charter the y 
these ships would not be allowed to sail unless the 
the Shipping Board: the terms of a possibl 
the Shipping Board were discussed. At thi 
sentative of the Shipping Board intimated that he had some doubt 
about the political reliability and general fitness of the crews. This 
was the first news to reach Whitney & Co. that the vessels would be 
detained. Attempts to have the ships released with other crews in 
charge were refused. 
Whitney & Co. cabled the owners’ London agents, 
the situation and the offers of the Shipping Board for a charter. For 
the next month or 6 weeks constant communications passed among the 
owners’ agents, the Shipping Board, and the War Trade Board. 
Whitney & Co. told the Shipping Board that as the ships had been 


masters, or officers are 
ng engaged in enemy activities, 
Trade Board, the Shipping Board and 
of customs indicated that delay in the issu- 


ships’ agents 
that he was in- 
Board also dis- 
ressels, and that 
¥Y were chartered to 
e charter of the vessels to 
S same meeting the repre- 


advising them of 











OWNERS OF CERTAIN FINNISH SAILING VESSELS 3 


loaded under charters, these ships and the owners would be liable for 
heavy damages to the charterers if the charters were not fulfilled. 
Thereupon, the Shipping Board agreed to fulfill these prior charters, 
if the ships would be chartered to it. About June 15, 1918, the 
Shipping Board advised Whitney that it was no longer interested in 
chartering these ships. 

Whitney & Co. then attempted to get these ships back into service 
with the aid of the American Enbassy in London. The investigation 
of the crews which had been under way since April 1918 was ordered 
on June 20, 1918. The written report was completed on June 27, 
1918. The report exonerated the crews from suspicion, and bunker 
licenses were issued to those ships as they were ready to sail; the last 
ship receiving its bunker license on or before November 26, 1918. All 
these ships carried cargoes for which in the first instance they had been 
chartered to carry. 

The Finnish legation, on behalf of the owners, submitted these 
claims to the Department of State in 1922, and again in 1928, and they 
were rejected each time by the Department. An arrangement was 
made between the legation and the Department of State. Under this 
arrangement, if these claims could not be settled, after an exc thange of 
documents between the parties, the owners of the vessels would be 
permitted to sue in the Court of Claims. The Department rejected 
these claims, and, on the recommendation of the Secretary of State 
and the President, the Court of Claims was authorized by Congress 
to adjudicate these claims against the United States- 
for damages said to have been sustained as a result of the alleged refusal of the 
United States to permit said vessels to sail from United States ports during the 
period between March 18, 1918, and November 26, 1918 
This bill referring these claims to the Court of Claims set forth specific 
questions which the owners of these ships contend denied to the court 
the consideration of equitable principles. 

The committee is of the opinion that the claims of the owners of 
these Finnish vessels should be given a full and complete hearing. 
Consequently, the committee recommends that Senate Resolution 34 
be favorably considered in order that the claims set forth in S. 334 
may be considered on both legal and equitable principles. 

The report of the Department of Justice dated June ~ 1951, and 
the report of the Department of Commerce dated March 30, 1951, are 
set forth below: 

DEPARTMENT OF JUSTICE, 
OFFICE OF THE Deputy ATTORNEY GENERAL, 
Washington, June 29, 1951. 
Hon. Pat McCarran, 


Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

My Dear Senator: This is in response to your request for the views of the 
Department of Justice on the bill (S. 334) for the relief of the owners of certain 
Finnish sailing vessels and the resolution (S. Res. 34) which would refer 8. 334 
to the Court of Claims. 

The bill (S. 334) would provide for appropriations totaling $745,317.04 together 
with interest at the rate of 4% percent per annum from November 26, 1918, to 
the date of payment of such appropriations to the owners of certain named 
Finnish sailing vessels, or to their respective successors, assigns, or heirs in full 
satisfaction of their claims for damages, or loss of earnings, arising out of the 
detention of such vessels in United States ports for varying periods of time between 
March 18 and November 26, 1918. Section 2 of the bill would provide that the 
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payments shall be made to the resident Minister of Finland to the United States 
for distribution by him to the owners of such vessels, or their successors, assigns, 
or heirs in accordance with the laws of the Republic of Finland, after payment of 
compensation allowed to counsel for services rendered in connection with any of 
such claims. 

The resolution (S. Res. 34) would provide that the foregoing bill be referred to 
the Court of Claims for a report thereon. 

In compliance with your request, a report was obtained from the Department 
of Commerce concerning this legislation. According to that report, which is 
enclosed, it appears that under the Espionage Act of June 15, 1917, and the procla- 
mations and orders issued by the President, the War Trade Board was established 
with power and authority to issue licenses, or to withhold licenses, for the exporta- 
tion of certain articles. By notice published January 1, 1918, it was provided that 
no vessel be allowed to clear from any port of the United States without a license 
from said Board, covering all the bunker fuel aboard. Stores and supplies were 
included with bunker fuel under the designation Of ‘‘bunkers’’ On April 20, 
1918, the War Trade Board adopted a resolution to “refuse licenses for bunkers 
for vessels whereof the owners, masters, or officers are reported to be suspected 
of enemy affiliations or being engaged in enemy activities.” 

During April 1918, the crews of these vessels were being investigated as to their 
lovalty by the War Trade Board and Department of State. The Chief of Naval 
Operations of the Navy reported on April 25, 1918, ‘‘We have been informed that 
the masters and crews of these vessels are far from being very reliable, some of 
them being openly pro-German.’’ Finally, after further investigation, the War 
Trade Board approved and issued ‘“‘bunker”’ licenses to all these vessels during 
July 1918. The damages sustained by the owners for the alleged unlawful deten- 
tion of these vessels constitute the basis of the elaims. 

On June 8, 1936, the President recommended to the Congress, pursuant to the 
proposal of the Department of State, that the owners of these vessels be permitted 
to present their claims to the Court of Claims. The Congress passed and the 
President signed a bill for this purpose on June 29, 1936. Two separate actions 
were brought thereunder. The Court of Claims, after full proceedings, dismissed 
claimants’ cases and rendered judgment against them. J. A. Zachartassen & Co. 
Vv. l nated States (94 Ct. Cls. 315 > Eru kson, etal. v. l niled States (96 Ct Cls. 128). 
In the Zachariassen case the court held in part, that the United States in causing 


the detention of the vessels, ‘‘was only carrying out and making effective the prow 
szons of the acts of ( onoress and Eres itive orders enacted end issued in the la vful 
erercise of the power ar ja thority POSSE ssed by the Government of the U'nited States 


[Italics supplied.] 
ie Department of Commerce states that the issues having been determined 
1e court of their own choice, they should be bound 
by its decisior [t points out that it would place an undue burden on the Govern 
ment, after a lapse of over 34 vears when witnesses have disappeared and records 





adversely to the claimants by t 


cannot be located, to trv these claims again either before congressional committees 
orin the Court of Claims That Department, therefore, recommends that neither 
S. 334 nor Senate Resolution 34 be enacted. 

It. is to be noted that in section 2 of the bill (S. 334) no disclosure of the status or 
nationality of the proposed beneficiaries is made and the usual limitations found 


in private relief acts of attorneys’ fees to 10 percent of the amount of the proposed 


recovery is lacking 
The most salient feature econeerning these claims is that the owners of these 


vessels have had their day in court. The events complained of occurred during 
a critical war po riod and were the natural consequence of governmental orders 
and regulations necessary for the Nation’s security. Moreover, the ships of 


both American citizens and subjects of other countries were also detained during 
this period but they have gone uncompensated for whatever losses thev mav 
have sustained. Enactment of legislation of this type not only might cause 


considerable embarrassment to the State Department in the handling of such 
similar claims on a diplomatic level, but also might tend to inhibit lawful action 
necessary to the national security in the present or future emergencies. 

The Department of Justice recommends most strongly against the passage of 
either S. 334 or Senate Resolution 34. With respect to the latter proposal it 
should be said that these claims were fully tried about 10 years ago; that they 


are now stale: and that it would be extremely burdensome not only to the Gov- 


ernment but also to the Court of Claims to have further proceedings with respect 
to them 
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The Director of the Bureau of the Budget has advised this office that there 
would be no objection to the submission of this report. 
Yours sincerely, 
Peyton Forp, 
De puly Attor ney Ge nera 


DEPARTMENT OF COMMERCE, 
Washington, March 30, 1951 
Hon PEYTON ForbD 
Deputy Altorne 4 Genera 
De partment of Justice, Washi ngton mt 
Dear Mr. Forp: There are enclosed in reply to your request dated January 
26, 1951, five copies of a statement of the views of the Department with respect 
to S. 334, a bill for the relief of the owners of certain Finnish sailing vessels; and 
Senate Resolution 34 referring to the Court of Claims the bill (S. 334) for the 
relief of the owners of certain Finnish sailing vessels. 
If we can be of further assistance to you in this matter, please call on us. 
Sincerely yours 
Puitie B. FLEMIN 
leting Secretar of Comme é 


STATEMENT RE 8S. 334, a Britt ror THE RELIEF OF THE OWNERS OF CERTAIN 
FINNISH SAILING VESSELS Anp SENATE RESOLUTION 34, REFERRING TO 
rHeE Court or CLaArMs THE Brut (S. 334) ror THE RELIEF OF THE OwNERS OF 
CeERTAIN FINNISH SAILING VESSELS 


The bill (S. 334) would direct the Secretar rf e Treasurv to pa yners 
of 13 Finnish sailing vessels named therein the sum of $745,317.04 wit! ere 
at 4% percent per annum from November 26, 1918 to date of payment in f 
satisfaction of their claims for the damages, alleged in the bill, as arisir 
the detention of the vessels in United States ports for various periods 
March 18 and November 26, 1918 

Senate Resolution 34 would refer the celal to the Cour f (lain 
direction to report to the Senate its findings and Nelo y ant 7 nfort 
Congress of the nature of the aims and the ar ) t f ar i or eq tal 
due from the United States to the claimants 

The claims mentioned in the bill arose out of t fo i ( nstances 

Under the Espionage Act of June 15, 1917, and the proclamations and orders 
issued by the President, the War Trade Board as established w nh power and 
authority to issue licenses. or to withhold licer es for t} exportati at rt 
articles. By notice published January 1, 1918 vas provided that no vessel |} 
allowed to clear from anv port of the United States without a license from said 
Joard covering all the bunker fuel aboard Stores and supplies wer ‘luded 
with bunker fuel under the designation of “bunke 

On \pril 20 LOIS, the War Trade Board adopted a resolutior to ref ¢ 
licenses for bunkers for vessels whereof the owners, asters, or officers are reported 
to be suspected of enemy affiliations or being engaged in enemy activities.” 

During April 1918, the crews of these vessels were being investigated as to their 


lovaltv by the War Trade Board and Department of State The Chief of Naval 
Operations of the Navy reported on April 25, 1918, ‘We have been informed that 


the masters and crews of these vessels are far from being verv reliable, some of 
them being openly pro-German.” 

Finally, after further investigation, the War Trade Board approved and issued 
“bunker” licenses to all these vessels during July 1918. The damages sustained 
by the owners for the alleged unlawful detention of these vessels constitute the 
basis of the claims 

The Finnish Legation, on behalf of the owners, submitted these claims to the 
Department of State in 1922, and again in 1928, but they were rejected by the 
Department each time. Subsequently an arrangement was made between the 
Legation and the Department that if, after an exchange of documents betwee 
them, these claims could not he st ttled, tl e owners of the vessels sl ) ild be per- 
mitted to sue in the Court of Claims Accordingly, after the Department 
rejected the claims, a bill was introduced in Congress, on the recommendation of 
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the Secretary of State, authorizing the Court of Claims to decide speeific questions 
raised by the claims on the basis of documents, exchanged between the Depart- 
ment and the Legation, with authority to the court to require the production of 
additional evidence, if deemed material (S. Rept. 2398, 74th Cong., 2d sess., copy 
attached). The bill became law on June 29, 1936. The act authorized the court 
to adjudicate claims against the United States by the owners of the vessels named 
in the subject bill ‘‘for damages said to have been sustained as a result of the al- 
leged refusal of the United States to permit said vessels to sail from United States 
ports during the period between March 18, 1918, and November 26, 1918.”’ 

In the Court of Claims the owners of these vessels contended that the ship 
itself, and not the cargo and supplies, was the object of detention, that the ship 
did not propose to pass through a submarine or danger zone, that suspicion with 
respect to the crew did not justify the detention, that the detention was for the 
purpose of attempting to force the owners to charter the vessels to the United 
States Shipping Board or for the purpose of enabling the United States to requisi- 
tion the vessel if it was not so chartered. 

The Government insisted that ‘the United States was acting within its sovereign 
power in forbidding withdrawals of the prohibited articles and ship’s stores and 
supplies from the United States without permission therefor having first been 
obtained from the duly constituted authority * * = *.”’ 

From the said report of the Department of State and the evidence introduced 
in court, it appears that these vessels arrived in United States ports between 
October 1917 and June 1918, sailing under the Russian flag. (The independence 
of Finland, or its Status as a de facto government, was not recognized by the United 
States until May 7, 1919.) 

After trial of one elaim the court, in the findings and in its opinion, stated: 

‘This suit and 11 others, all of which involved substantially the same facts 
and circumstances so far as alleged unlawful detention is concerned, were brought 
under and pursuant to the provisions of a special act of Congress approved June 29, 

1936, * * * 

‘The conditions and circumstances which formed the basis of the failure of the 
War Trade Board to grant licenses for necessary ship’s stores and supplies, without 
which supplies the ships could not sail and without which licenses the ships could 
not obtain clearance, were (a) the probability of the vessels proceeding through 
the war danger zone, and, due to their speed, their possible seizure by enemy craft 
and the appropriation of the cargoes and stores for enemy purposes; (>) the uncer- 
tainty of the political situation in Russia and Finland; and (c) the character and 
responsibility of the officers and crews of the vessels. 

‘There was no detention of any of the sailing vessels named in the jurisdictional 
act by the United States acting through the War Trade Board, or any other agency, 
for the purpose of compelling the owners to charter them to the United States.’” 
(Finding No. 16.) 

‘ek * * The War Trade Board was acting for the United States in the ex- 
ercise of its war powers, one of which was to prevent the exportation or the taking 
out from the United States of certain articles as cargoes or ship’s stores which, 
under such circumstances as the War Trade Board might determine, were needed 
by the United States, or might be in danger of falling into enemy hands by seizure 
by enemy craft or otherwise. The War Trade Board * * * _ possessed broad 
authority and discretion, and, in the circumstances and under the conditions dis- 
closed by the record and mentioned in the findings, we are of opinion that the 
Board did not act unls awfully and was not guilty of abuse of its discretion. 

‘“* * * Tn so acting, the United States was only carrying out and making 
effective the provisions of the acts of Congress and Executive orders enacted and 
issued in the lawful exercise of the power and authority possessed by the Govern- 
ment of the United States, and any inconvenience or loss resulting from delay 
incident to the exercise of such authority by vessels coming into ports of the 
United States is not damage of such character as would make the United States 
liable to indemnify the owner of such vessel therefor.”’ 

“We are of opinion that the War Trade Board, acting for the United States, 
had reasonable cause or ground to delay issuing licenses for ship’s stores and 
supplies. This was a war period and the regulatory statutes, Executive orders, 
and the regulations were war measures, and what might be reasonable or proper 
cause in peacetime does not, we think, establish standards for wartime require- 
ments. * * * 

‘The pleintiff is not entitled to recover and the petition is dismissed.”” (J. A. 
Zachariassen & Co. v. United States (94 Ct. Cls. Rept. 315-344 (1941).) 
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The claims of the owners of the other Finnish vessels were the subject of another 
decision in which the Court of Claims held: 

‘“* * * Each of the vessels involved in the present cases was detained by 
the United States for a certain period of time between March 18, 1918, and 
November 26, 1918. The court finds that such detentions were not unlawful, 
and for the reasons set forth in the opinion in the case of Zachariassen & Co. v. 
United States, supra, it is decided that plaintiffs are not entitled to recover. The 
petitions are therefore dismissed, and judgment is rendered against plaintiffs 
* * *” (Erikson et al. v. United States (96 Ct. Cls. Rept. 128 (1942).) 

The findings and the opinions of the Court of Claims have been quoted at 
length for the reason that the findings and the decision were arrived at by the 
court after hearing all the relevant evidence produced by the interested parties. 

It is submitted that the issues having been determined adversely to the claim- 
ants by a court of their own choice, they should be bound by its decision. It 
would place an undue burden on the United States Government, after the lapse 
of over 34 years when witnesses have disappeared and records cannot be located, 
to try these claims again either before Congressional Committees or in the Court 
of Claims. 

It is therefore recommended that neither S. 334 nor Senate Resolution 34 be 


enacted. 
co 
V/ 





